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PERTH MARKET (DISPOSAL) BILL 2015 
Consideration in Detail 

Resumed from 10 November. 

Clause 4: Purposes of section 9 disposal — 
Debate was adjourned after clause 3 had been agreed to. 
Ms R. SAFFIOTI: I am sorry; I spilt lunch on my shirt. Sardine oil—terrible! 
Mr B.S. Wyatt: You can’t get sardines at the market! 
Ms R. SAFFIOTI: No, because they are not frozen. 
Dr M.D. Nahan: You can get them. We will ensure that you — 
The ACTING SPEAKER (Mr I.M. Britza): Thank you, members. The member for West Swan. 
Dr M.D. Nahan: It actually does not market fish yet. There is a fish shop, but not — 
Ms R. SAFFIOTI: Yes, there is no wholesale market. 
Dr M.D. Nahan: We are going to accommodate your request for processed fish. 
Ms R. SAFFIOTI: If there are any Italians in the place, I am going to call it the baccala stockfish amendment! 
Mr G.M. Castrilli interjected. 
Ms R. SAFFIOTI: I know, but the member is Sicilian, and that is what those guys do. The Calabrese would 
never use language like that!  
The ACTING SPEAKER: Thank you, member. Let us come back to clause 4. 

Dr A.D. Buti interjected. 

Ms R. SAFFIOTI: The member for Armadale is right—the Calabrese are far more Australian than the Sicilians! 
Mr G.M. Castrilli interjected. 

Ms R. SAFFIOTI: I thought the member was Sicilian. 

Several members interjected. 

Ms R. SAFFIOTI: I know, it is the stockfish amendment. 

Dr M.D. NAHAN: Can I just clarify something? The reason that processed fish is not included in the act is that 
the bylaws already allow it. Bylaw 3(3) states — 

In sub-bylaw (2) fish means any kind of fish, crustacea or marine animal which has not been subjected 
to any process other than freezing. 

The ACTING SPEAKER: Is this clause 4? Am I off the boat here? 

Ms R. Saffioti interjected. 

The ACTING SPEAKER: When we come to it, yes I agree, but we are now on clause 4. Member for 
West Swan, do you want to have another go at this? 

Ms R. SAFFIOTI: As you would be aware, Mr Acting Speaker, I will always have a go. What is the purpose of 
this clause? 

Dr M.D. NAHAN: This sets the background for clause 9, which is the main part of the legislation that effects 
the disposal. This disposes of the asset in the manner outlined in clause 9. 

Ms R. SAFFIOTI: In this clause, preliminary matters are outlined. Why is it required? 

Dr M.D. NAHAN: It is a preliminary clause, setting the context. That is how the drafters do it. 

Clause put and passed. 
Clause 5: Things on land — 
Mr B.S. WYATT: This bill contains quite a few definitions, not just in clause 3, which we will be revisiting at 
some point. I referred last night to the definition on page 9 of the Perth market site, in which it is stated that 
two certificates of title encompass the whole of the 51-hectare site. Why does clause 5 not refer to a thing that is 
on the Perth market site, as opposed to the land? Why is the definition within the bill? 

Dr M.D. NAHAN: This is a drafting convention. Hopefully, the member will understand it more than I do. It is 
a drafting convention to refer to the land and then to define the land as these two lots on page 9, later on in the text. 
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Mr B.S. WYATT: The land is defined; the Perth market site is defined. If that is the minister’s answer, I will not 
ask him to stand up again. It just curious that we define the land under a different name, and then do not use the 
term. 

Dr M.D. NAHAN: My advice is: lawyers being lawyers. 

Mr B.S. WYATT: Lawyers being lawyers, one would think that it would be “Perth market site” and not “the 
land”, but ultimately, I will leave it at that. 

Clause put and passed. 
Clause 6: Assignable nature of things on land — 

Mr W.J. JOHNSTON: This is one case in which I suppose the minister is going to tell me that this is just the 
way it is, because he has been told that that is the way it needs to be. The clause states that a thing that is on the 
land and is capable of being disposed of is not part of the land. It does not seem to make sense. Previously we 
said that a thing is part of the land if it is on the land, and now we are saying that it is not. I am just wondering 
what this is all about. I must say that when I read it, I did not really understand what is being defined here. 

Dr M.D. NAHAN: I suppose that there are restrictions on the sale of the land, but there are also chattels and 
other things such as generators on the land that can be disposed of separately. There are a range of removable 
goods, such as pieces of equipment, cooling plant and generators, that can be removed. They are on the site, but 
they can be sold separately from the land itself. 

Mr W.J. JOHNSTON: I am no specialist in these areas. My understanding of these things is that if something is 
fixed to the ground it is part of the ground, which is why, in a lease situation, if someone has a long lease and, 
for example, puts up a pergola on the leased property, it actually belongs to the landlord even though the lessee 
holds the lease and has paid for the thing. Does this clause indicate that the air-conditioning plant or generator—
I think those were the examples used—might be attached to a building that is attached to the ground, but is not 
actually part of the building, and therefore even though it is on the land it is not part of the land? Is that right? 

Dr M.D. NAHAN: My advice is that, under the common law, the member is right—if a thing is fixed to the 
land, it is part of the land. This clause allows us to vary that provision and allow things that are separable from 
the land, such as a generator, to be disposed of. 

Ms R. SAFFIOTI: It may not be applicable to this section, but we previously discussed goodwill. The weekend 
markets had goodwill when they were transferred from private ownership back to government ownership. Is any 
goodwill being considered as part of this sale? 

Dr M.D. NAHAN: I recall that the member for Victoria Park asked me about what kind of residual value was 
due to the family when the lease came up. We were arguing for the market authority to compensate the family. 
The member for Victoria Park asked me quite clearly whether it was part of the goodwill, and I answered that 
I did not know. I do not know what the responsibility was. There was no commitment to goodwill, but to get 
back to the point, I suppose that when the property is valued, its price might be broken up into various areas, but 
I do not think we have identified goodwill separate from the operation of the facility. 

Clause put and passed. 
Clause 7: Act binds Crown — 
Mr B.S. WYATT: I am curious about this clause. It reads — 

This Act binds the State and, so far as the legislative power of the State permits, the Crown in all its 
other capacities. 

The phrase “so far as the legislative power of the State permits” is not normally seen in an act-binds-Crown 
clause. I am curious as to why the clause states that the legislation binds the state so far as it can under law or 
under the Constitution of Western Australia. Why have we added that in? My recollection is that we do not 
normally see that extra part of a sentence in the act-binds-Crown clauses of legislation. Has this been introduced 
because there is something unique about the Perth Market Authority or about this legislation that requires that to 
be specifically pointed out? 

Dr M.D. NAHAN: I will have to get back to the member on that. I need to talk to the parliamentary draftsman. 
It is not clear, from my advice. 

Mr B.S. Wyatt: If the Treasurer could, I would be interested. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 
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Clause 8: Disposal of market assets authorised — 
Ms R. SAFFIOTI: This clause goes to the key point about the disposal. Has the Treasurer been able to get the 
list of parties that he consulted in respect of the disposal of the Perth Market Authority? 

Dr M.D. NAHAN: No, I have not. I did not consult with them; Treasury people and others consulted with them. 
It will be remembered that we adjourned quite late last night and I have not been able to get to that. 
Mr B.S. Wyatt: But it is coming? 
Dr M.D. NAHAN: It is coming. 
Ms R. SAFFIOTI: When would we be able to get the list of who Treasury has consulted about the proposed 
sale? 
Dr M.D. NAHAN: Tomorrow. 

Mr B.S. WYATT: Clause 8(1) states — 

A market asset owned or managed by the Authority may be disposed of, whether by the Authority or 
the State, if the disposal is authorised by an order made under section 9. 

I will not go to section 9 now; we will get to it next. That is the process by which the authority itself is disposed. 
I am curious about “whether by the authority or the state”: is that simply to allow for a circumstance in which 
even though the state will dispose of the authority as part of the deal, the authority may need to itself dispose of 
another asset? The way I see it, if the government is indeed selling the PMA, it is simply the state and not the 
authority selling itself. 

Dr M.D. NAHAN: One of the purposes of this approach is to make sure the disposal process allows a great 
range of flexibility in how it is transferred. We are not selling the authority; we are selling the assets. That will 
be either by the authority itself or by the state. It is up to the requests made by the bidders. That is why in 
clause 8(1) it could be sold either by the authority or by the state. To a large extent we are indifferent about who 
is the transferring authority, but one of the bidders might have a preference for a certain type of disposal, either 
by the authority or by the state. 

Mr W.J. JOHNSTON: I think my good friend the member for Victoria Park will cogitate on that answer 
because I am not quite sure that that makes a lot of sense. 

Mr B.S. Wyatt: I am going to cogitate on that answer! 

Mr W.J. JOHNSTON: Does this permit the break-up of the assets prior to their disposal? Is that what this will 
do? I will ask a subsequent question about subparagraph (2) when I get clarification. 

Dr M.D. NAHAN: No. 

Mr W.J. JOHNSTON: If it is not allowing the break-up of the assets, what difference will it make to the 
purchaser whether the assets are sold by the authority or by the state? The Treasurer said that it would allow the 
purchaser to decide who sells the asset, so I want clarification as to why that is an issue. 

Dr M.D. NAHAN: Some of the bidders have discussed this. It might be for taxation reasons. Some of course 
have different tax disclosures than others. Some would want to be purchased by the authority as a going concern 
for taxation reasons; to cover all taxation reasons. 

Mr B.S. WYATT: I note the Treasurer’s comments that Treasury has been dealing with all this, so he has not 
been involved in that. Would the government consider effectively the sale of the assets of the authority to 
two separate bidders? I am trying to understand, because ultimately the authority—the owner of the authority; 
I am not entirely sure what the corporate structure is—or the shareholder is the state, or is it the Treasurer, I am 
not sure? 

Dr M.D. NAHAN: There are no shares. 
Mr B.S. WYATT: The owner, in whatever structure it is—I will look at the original act in a minute—is the 
state. Is the position of the government to sell all the assets or is it selling the authority that owns the assets? 
Could the Treasurer clarify that for me? 
Dr M.D. NAHAN: It is the assets. The government will sell it to one bidder. That might be a group of 
organisations that put together a bid — 
Mr B.S. Wyatt: Yes, but it is still one bidder though. 
Dr M.D. NAHAN: One bid. That is as I understand it. The five that were short-listed were five separate bidders. 
Mr B.S. Wyatt: Who has fallen out? I noted on radio the Treasurer said it is now down to four. 
Dr M.D. NAHAN: Yes. Propertylink. 
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Mr B.S. WYATT: Can the Treasurer confirm that it is not the policy position of the state to sell the authority, or 
the assets of the authority, to two separate bidders? 
Dr M.D. Nahan: That is right. 

Mr W.J. JOHNSTON: I admit that I am confused; I apologise for that. The Treasurer indicated that he is not 
separating the assets, but clause 8(1) states — 

A market asset owned or managed by the Authority may be disposed of, whether by the Authority or 
the State, if the disposal is authorised by an order made under section 9. 

Clause 9(1) states — 
The Minister may, by order published in the Gazette — 
(a) direct the disposal of all or specified market assets; or 
(b) vary or revoke … 

It seems that the way the legislation is set out in clause 8(1) allows the asset to be disposed of by either the 
Crown in its own right or the authority, and clause 9 clearly states that it can be broken up. That is why I am still 
confused about why the legislation is set out in this way. If the government is only selling the assets, firstly, why 
do we care what the tax affairs of the purchaser are; and, secondly, if the government is only to sell effectively as 
a going concern, why is there the capacity for the asset to be broken up? I do not understand the need for either 
of those things. 

Dr M.D. NAHAN: First of all we are trying to be open in terms of our asset sales. As the member says, in 
clause 8(1) it is up to the bidder to request whether it is sold by the state or by the authority. If they have 
a preference for one, because they get a tax advantage, presumably they offer more for it. As to the specified 
market assets, all are specified. They can break up the land and fix assets but they might not, for instance, want 
the computer facilities. Buying it as a going concern, the concern may have a number of computer and other 
assets. They might not want to pay for that aspect of it. 

Mr W.J. JOHNSTON: The Treasurer has just given the example of a computer system, they might not want 
it—that is understandable. What would the government do with it? 

Dr M.D. NAHAN: My experience is a lot of those things are not very useful. I cannot answer that. If they did 
not want it and we do not have another business similar to this that we could transfer it to, whether it be 
computing facilities, hardware, software or whatever, I do not know.  

Mr B.S. WYATT: I think this is my last question on this point. 

The ACTING SPEAKER: Keep the noise down, members! 

Mr B.S. WYATT: Clause 8(1) refers to “a market asset … may be disposed of, whether by the Authority or the 
State”. The current Perth Market Act 1926 refers to the authority consisting of seven members effectively being 
the board. Will the board have to approve the sale, or does this legislation effectively override the board? 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: I am sorry, is that yes the board has to approve the sale, or yes? 

Dr M.D. NAHAN: The board does not have to approve the sale. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8074.] 
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